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wi ee 


BRIEF OF APPELLEES 


Preliminary Statement 


Plaintiffs, suing in their own rights and on behalf of a 
class they claim to represent, appeal from an order of 


the United States District Court for the Southern Dis- 
trict of New York (Metzner, J.), dated April 30, 1975, 


I 


which, on defendants’ motion, dismissed plaintiff 


complaint (hereinafter also “complaint”). 


Questions Presented 


1. In an action brought pm ant to 42 U.S.C. §1983 


' discrimination be re- 


can damages for alleged unlawlu 
covered from governmental entities otherwise immune 
from suit under that section by the device of naming as 
parties defendant government officials std only in their 
official capacities, and the additional de ,-e of characte 


‘ 


izing such relief as merely “equitable” in nature? 


2. Is the New York City Board of Education, which 
is a separate corporate bods but funded by the City of 
New York, a “person” within the meaning of Section 
1983—at least for purposes of suits wherein a money 
judgment is sought which ultimately would have to be 
paid out of tis City treasury? 

3. Assuming that the governmental entities here sought 
to be held liable for damages to plaintiffs may be re- 
quired to pay damages to plaintiffs by means of the 


device of characterizing the relief soug’ t as “equitable 


restitution”, must plaintiffs’ action unde. Section 1983 
nonetheless fail for failure to name as defendants the 
appropriate public officials having authority to perform 
the acts which would be ordered in such equitable decree? 


4. Assuming plaintiffs may not here be granted relief 
pursuant to Section 1983, may they nonetheless be al- 
lowed to recover the damages they seek pursuant to the 
1972 amendments to Title VIT of the Civil Rights Act of 
1964 (42 U.S.C. §2000-e et seq.), allowing governmental 
entities to be directly sued for civil rights violations? 


5. Assuming that the 1972 amendments to Title VII 
may here by retroactively applied to allow damage awards 
against the named defendant governmental entities, the 
Department of Social Services and the Board of Educa- 
tion, does the amended complaint state a cause of action 
for any relie* pursuant to Title VII against the City it- 
self or other City agencies where such other entities have 


not been named as defendants herein? 


6. Assuming that the 1972 amendments to Title VII 
may be retroactively applied in such circumstances, does 
the amended complaint adequately allege compliance with 
the jurisdictional requirements for private actions under 
Title VII? 

7. Assuming that this action is, on any theory, prop- 
erly maintainable by any of the named plaintiffs in their 
individual capacities, is it, in its present posture, properly 


maintainable as a class action? 


Statement of the Case 


(1) 


The ¢ravamen of plaintiffs’ complaint is that the named 
plaintiffs and other women employed by the City of New 
York and the New York City Board of Education were 
unlawfully discriminated against, in violation of Section 
1983 of Title 42, United States Co and the 1972 amend- 
ments to Title VII of the Civil Rights Act of 1964 (42 
U.S.C. §2000e e¢ seq.). The diserimination claimed con- 
sists of enforeement of mandatory policies of these gov- 
ermmentel entities, since abandoned, pursuant to which 
pregnant employees were required to take unpaid leaves 


of absence following the seventh month of pregnancy. 


The named defendants are, in addition to the Depart- 
ment of Social Services and the Board of Education, the 
ollowing individual defendants, sued only in their official 
capacities: Jules M. Sugarman, former Commissioner of 
the Department of Social Services; Harvey B. Seribner, 
former Chancellor of the City School District of the City 
of New York; and former Mayor John V. Lindsay. 


In the suit as originally brought (A3)*, and in the 
opinion and order of the district court (Motley, J.), ap 
proving the class (A10-A13; 357 F. Supp. 1051 [S.D.N.Y. 
1972]), it is indicated that reliet sought as to similarly 
situated employees of not only the Board of Education 
and the Department of Social Services but also against 
all other City agencies (the Board of Education is a sepa 
rate body corporate, funded by the City but not directly 
subject to mayoral control**), notwithstanding no other 
City agencies or agency heads or officers are name | herein 


as defendants. 


Jurisdiction is invoked pursuant to 28 U.S.C. §1345 
(3) and (4) and 42 U.S.C. §2000e-5 (f)(3) (A114). No 
claim is made in the amended complaint of damages to 
any individual plaintiff in excess of $10,000, Cf. Brault 
v. Town of Milton, F.2d (2d Cir., 1975), rev’d 
on en bane reconsideration, F.2d (2d Cir. 1975) 
(Docket No. 74-2870). 


The named plaintiffs and the agencies by which they 
were employed are: Jane Monell—ocial Services; Susan 
Terrall, Beverly Zapata and Carol Abbey—Board of Edu- 
eation. All of the acts of discrimination claimed to have 


been committeed against the named plaintiffs occurred 
prior to the 1972 amendments to Title VIT. 


* (References in parenthesis, unless otherwise indicated, are to 
the Appendix submitted to this Court) 


** Teducation Law 576, subd 


in the amended complaint (A14-A25) there is no claim 
that because of the acts complained of the plaintiffs “lost 
tenure [or] salary steps” (compare Appellant’s Brief, 
p. 5), and, in the portion of the complaint wherein they 
describe the relief requested (A24-A25), plaintiffs make 
no request for relief directed toward any such depriva 
tion. Indeed. insofar as any specific injunctive relief is 
requested, such relief is restricted solely to an injune- 
tion barring future enforcement of the mandatory leave 
policies (which at that time had not yet been formally re 
scinded) (A24). By way of relief for past wrongs al- 
legedly inflicted upon plaintiffs they pray (¢d.): 


“That an order be entered: A) Awarding plain- 
tiffs and their class damages plus interest for the 
deprivation of their right to be employed, includ 
ine but not limited to wages lost by reason of the 
diseriminatory acts herein alleged... .” (imphasis 
supplied.) 


(2) 


In that part of their complaint wherein they specifically 
purport to address themselves to the question of subject 
matter jurisdiction, paragraphs 1-8, plaintiffs allege no 
jurisdictional facts (A1% 


Later in the complaint, they allege (A21-A22): 


“43. Subsequent to the filing of the original com- 
plaint in this action, Title VIT, of the Civil Rights 
Act of 1964... was amended to cover municipal 
ities which were previously exempt. Within the 
statutory period therefore [sie] all named plain 
tiffs duly filed a discrimination complaint with the 
qual Employment Opportunity Comm’ «sion, Prior 
to such filing plaintiffs Monell, Terrall and Zapata 
duly filed discrimination complaints with the New 


York City Commission on Hluman Right 
tiff Abbey was advised by the City Coinm 
the pendency of this action, prevented 


Commission from assuming jurisdiction of | 
plaint.” 


In their brief 


and retreat from these allegations concern 


diction of their Title VII claim. Thus, they there argue 


that the district court had jurisdiction to pass upon their 
VIT claim beeause (1) their claim is based upon 
pre-existing federal right which was the subject of a suit 
pending at the time of the 1972 amendments to Title VII 
and (2) appellant Abbey “filed an EOC charge within 
the time limi imposed by Tithe VIET. 42 U.S.C. § 2000 


” 


(5)(e)” (Brief, Tp Bis 


The brief is silent as 
EEOC complaint and as to what if any action was taken 
on it by the EEOC. Presumably, it was filed prior to the 


September 14, 1972 filing of the amended complaint, 
wherein it is stated that a// named plaintiffs filed timely 
complaints with the MEOC (A222). No claim is made in 
the brief that any of the her named plaintiffs filed 
timely EEOC complaints, or that at the time the 1972 
amendments to Title VIT were adopted any of the named 
plaintiffs had pending in any administrative forum a 
complaint based on the acts here complained of. 


(3) 


The district court, in its opinion ordering dismissal of 
plaintiff’s amended complaint (A50-A56), stated that by 
reason of subsequent changes in policy adopted by the 

| 


rovernmental defendants, the plaintiffs’ requests for de 
claratory and injunctive relief had become moot (A52). 


(107° } . “we 4 at) 1 lar 
LJdead), a barring an action uncdetl 


the Board or the Department 
458). In addition, citing Monro Pape, 365 US 


(G7 (1961). the Court pointed out that an action for dam 


4 
J 
/ 


will not “lie directly” egainst a municipality (A54) 
teasoning DY analogy to Edelman v. Jordan, 415 U.S. 
5 a | MeMillen v. Board of Education of the 
State of New York, 480 F. 2d 1145 (2d Cir. 1970), the 


Court held that the City’s immunity could not be “eir- 
cumvented” by allowing suit to proceed where any awal | 


last analysis, be paid by the City of New 


With respect to plaintiffs’ contention that their suit 
for damages was maintainable under Title VII of the 
Civil Rights Act of 1964, as amended in 1972, the district 


court, placing primary reliance upon a footnote to the 
opinion of the Supreme Court in ¢ land Board of Edu 
cation v. LaFleur, 414 U.S. 6382, 658 note 8 (1974), indi- 
cated that it was of the view that LaFleur was “disposi 
tive” that plaintiffs could not sueceed on a theory of 
retroactive application of the 1972 amendments to Title 
VII to their claims (.A55-A56). 


Accordingly, the district court ordered plaintiffs’ eom 
plaint dismissed (A956). 


ARGUMENT 
POINT I 


Governmental entities immune from suit pursuant 
to 42 U.S.C. $1983 may not be cast in damages by 
the device of suing officials thereof, where such of- 
ficials are sued only in their official capacities and the 
sole source of payment of any such judgment would 
be the treasury of sucn municipality or otherwise im- 
mune governmental entity. Allowing damages to be 
recovered on such a theory would be both inconsistent 
with settled equitable principles and contrary to the 
congressional intent expressed in the enactment of 
Section 1983, as well as clear indications by the Su- 
preme Court as to how Section 1983 should be con- 
strued. 


Although what is now Section 1983 has been the law of 
this country for over 100 years, the statute’s precise 
reach in particular cases continues to be the subject of 
uncertainty, and the law concerning its applicability con 
tinues to evolve. See, eg. Monroe v. Pape, 365 U.S. 167 
(1961), Moor v. County of Alameda, 411 U.S. 693 (1973), 
and City of Kenosha v. Bruno, 412 U.S. 507 (1973) (status 
f municipalities and counties under 61983); Johnson v. 
Railway Express Agency, Inc., U.S. ——, 4 L Ed 
94 295 (1975) (involving a Section 1981 claim but deal 
ing with statutes of limitations applicable to federal civil 
rights suits generally); Scheuer vy. Rhodes, 416 U.S, 282 
(1974), and Wood vy. Strickland, 420 U.S. 308 (1975) (both 
explicating the law in so far as the personal liability of 
publie officials is concerned), In the instant case this 
court is presented with another question as to which there 


may be some degree of legitimate uncertainty (compare 


Goode vy. Rizzo, 506 F. 2d 542, 550-551 [3rd Cir. 1974], 
his issue) as to which, so far as we 


fc 


are aware, no Clearly definitive answer has as yet been 


+ 


Court. This is whether damages 


ovided by the Suprem 
may be recovered from the treasury of a municipal ¢o1 
poration itself immune from suit under Section 1983 (City 
if Kenosha v. Bruno, supra), upon a theory of “equitable 
restitution” and by the device of suing, instead of the 


municipality, municipal officials. 


Insofar as actions directed against state treasuries are 
concerned, the question of the propriety of such “equi 
table’ awards has already been answered, quite defini- 
tively, by the Supreme Court. Edelman vy. Jordan, 415 
U.S. 651 (1974), squarely holds that damages may not be 
secured in a federal court from a state treasury by such 
devices. That decision is based, not on Section 1983, but 
on the Eleventh Amendment, which generally is aecepted 
as not protecting governmental entities such as the de 
fendants here from suits for damages in federal court 
(see Ldelman vy. Jordan, supra, 415 U.S. at 67 note 12). 
Sut the decision is persuasive authority that, analytically, 
damages may not properly be characterized as “equitable 
relief” and, by analogy, furnishes strong support for the 
proposition that such “equitable relief” may not be ob 
tained against lesser governmental entities otherwise im 
mine from suit under Seetion LISS. See, also, on 
analytic approach to be taken to such claims for “equi 
table relief”, Fitzpatrick v. Bitzer, —— F. 2d - (2d 
Cir. 1975), 10 EPD cases 710,270. 


In addition, the Supreme Court has already in a number 
decisions at least ‘mplicitly indicated that an awards of 
damages on such a theory against a municipality would 
be improper. Most particularly, we rely here upon the 


Supreme Court’s decisions in Monroe y. Pape, supra, City 


10 


of Kenosha v. Bruno, supra, and Moor v. County of Ala 
meda, supra, which decisions, read together, seem clearly 
to indicate that the very same rule which Edelman v. 
Jordan held applicable to claims against state treasurics 


is applicable to S« ction 1983 suits directed against munic 


pal treasuries based upon past wrongs. Indeed, we would 
note, if the view which we here advance is not correct 
then those decisions make simply no sense. They might 
as weli never have been written, for if the plaintiffs here 
are correct, those decisions, so easily subverted, accom- 
plished nothing. 


As we read the decisions of the Supreme Court having 
to do with the applicability of Section 1J83 to municipal 
corporations, it is abundantly clear that declaratory and 
prospective injunciive relief is in fact available against 
such entities under Section 1985 by means of suits where- 
in appropriate governmental officials are named as de- 
fendants (cf. City of Kenosha v. Bruno, supra, 412 U.S. 
at 513), just as the same sort of relief is available against 
states, by means of actions against state officials, notwith- 
standing the Eleventh Amendment (2delmaen v. Jordai, 
supra, 415 U.S. at 664-665; Fitzpatrick v. Bit-er, supra). 


Similarly, it is now well settled that state and municipal 
officials not only may be ordered, in futuro, to conduct 
themselves in their official capacities in conformity with 
their cons itutional obligations, subject to punishment for 
contempt, but also may themselves be held personally 
liable under appropriate circumstances for past violations 
of Section 1983 even without a prior court decree (se¢ 


e.g.. Wood v. Strickland, supra; Scheuer vy. Rhodes, supra. 


At the same time, however, consistent with the intent 
of the Congress which enacted what is now Section 1983, 
and sensitive to what that Congress viewed as an 
Kleventh Amendment impediment to allowing civil rights 


Ll 


suits directed at municipal treasuries (see Moor v. Counts 
if Alameda, supt r 411 U.S. at TO7-710: Monroe v. Pape, 
upra, 365 U.S. at 188-192), the Supreme Court has re- 
fused to allow, at least by diect suit, municipalities to 
he east in damages for violations of Section 1983 by 


municipal officers or employees. And it is his concern 


for municipal treasuries which, we submit, also avcounts 
for the Court’s decision in City of Kenosha, where, at 
least in the first instance, all that the plaintiffs there 
sought was declaratory and prospective injunctive relef, 
without. however, having named as defendants the appro- 


priate municipal officials. 


In City o® Aenosha, and this is the only way the deci 
sion makes practical sense, the Court must have been con 
cerned that in the event of a failure to comply wi-h an 
equitable decree entered against 1 by one or the othe! 
of the municipalities U:cre sued, such municipality would 


he subject to a fine for contempt, thus exposing the muni 


cipal treasury to | ibilitv. Alternatively ewed, but lead 
ne to the same result, the Court, based on the I vislat 

listory ol} Section 1983, must ha econeluded that unde 
that section a municipality enjoys the very same imimu 


nitv from suit as «aoes a stale under the Eleventh 
Amendment.* If that is the case, then Edelman v. Jordan 
, 


should surely here apply. 


The Supreme Court’s demonstrated concern for adher 
ence to the intent of the Congress which enacted what 
is now Section 1983 and the clearly evidenced intent of 


that Congress are, we submit, most persuasive evidences 
! 


12 


that that is precisely what City of Aenos! 1 


that if the issue presented here were pres nted 
Court, it would decide this question in accord 


decision Ith Bae lnan Vv. dan. See, s juare ly supportin 


this view, dkin 
94 690 (Sth Cir. 1975). Cinde 
point on not only this issue but on the 


board’s status under section 1953, diseu 


IT.) 


In support of their argument that they 
cover damages as “equitable restitution” from 
treasury, plaintiffs cite numerous decisions of this and 
other courts which they contend support their view. Ho 
ever, not one of the many decisions cited Iyy plaintif 
cleariy supports their argument for “equitabl relief” by 
way of an award of damages against a party not a “per 
son” within the meaning of Section 1988. In many of the 
cases cited it is clear that prospective injunctive relef 
was soucht, and that, if damages were sought, tl 
well properly be awarded against ind id 
in their individual capacities. See, 
tanye, 514 F. 2d 1192 (2d Cir., 
lant’s Brief at p. 10). Moreover, in the 
whieh monetary awards for back pay were made and ap 
parently approved by appellate courts, it is obvious that 
those courts were never confronted with the precise argu 
ment made by the defendants hi Indeed, ¢ 
case: cited as having “squarely adopted” plaintiffs’ view 
(Brief, p. 10), there are at least two decisions which 
clearly indicate hesitation to allow an award of dam 


capacity. See Gay Students Org. v. Bonner, 509 F. 2d 


aces against a government official sued only in his official 
652, 655 (1st Cir. 1974) « lc “person * within 
the meaning of §1983 “at least so far as injunctive or d 


claratory relief is concerned”): Ingraham v. Wright, 498 


BK. 8d 248, 252 (Sth Cir. 1974) (suggests that plaintiffs 


might be entitled to “equitable relic against a school 
hoard or its members—clearly suggesting prospective re- 
lief onlv).* But see, taking an ana vtic approach appar 


ently very close to what plaintiffs here urge, [nearce? 
ated Men of tllen ¢ mnty Jail v. Fair, 507 I, 9d 281, 287 
989 (6th Cir. 1974), allowing an attorney fee award (not 


damages) against official defendants in a Section 1983 


action, where the award was to be paid out of public 
** 


funds. 


As we read the clllen County Jail deeision, the Court 


there, as do plaintiffs here, simply failed to consider 


adequately if at all the concern of the Congress 


which enacted Section 1983 with the possible impedi- 


ents posed by the Eleventh Amendment to allowing mu 
nicipalities to be sued in federal court for civil rights 
violations. Compare Moor v. ¢ ounty . ° Alameda, supra. 
It is that concern, which has euided the Supreme Court 


in its construction of Section 1983. which we submit man 


dates here application of the rule of Ed Iman v. Jordan. 


Adoption of t 
will not “effectively gut 41983" (Appellant’s Brief, p. 11) 
or lead to its “evisceration” (id.) or “strip [it] of all 
vitality” (id., p. 13). As we ha ndicated ante, evel 


under our view of Section 1983, it may he used as a 

potent “sword, rather than merely as a hield” (Hdelmai 

¥. Jordan, supra, $15 U.S. at 664 against wrongdoing 

by oficials of municipalities as well as states. All that 

we ask is that it be confined in its application within the 
' 


limits to which the Supreme Court has repeatedly indi 
cated it should be kept.* 


So confined, Section 1983 is not stripped of its vital 
but rather may be applied in a fair and balanced fashion, 
wherein in a constantly evolvin field of law the 1 
and obligations of plaint ffs and defendants mav be equ 

wbly determined and injustice avoided. Compare Schae 


fer, Precedi nt and Policy, 34 U Chi. L Rey § 14 LS, 


(1966).** At root, we submit, this the spirit whieh has 
animated the Supreme Court's decision in Jon . Pay 
City of Kenosha, and Moo) County flameda And, 
indeed, this spirit can he most clearly discerned in other 
of the Court’s decisions construin Section 1983, esp 
cially in the area of personal liability of public official 


* We call attention here l 


ited by Judge Metzner at page 6 of | , { 


port our view of the law on this issue 


** In effect, at least insofar as the issue of damages 1s concern 
would appear that in the Supreme murt’s de ns con 
tion 1983 there have been recurrent unbut ee Great Nort 
Sunbur 


Lorient 
Ipomn 


Just as public officials have not heen required to 
| 

prophets with respect to further refinements im constitu 

tional law, and have been accorded varying degrees ol! 


l 


immunity from awards for damages based on their official 
acts, municipalities and similar governme ntal entities 
should be protected from liabil tv tor acts performed by 


their officers and employees pursuant to long accepted 


ly much later have been held to be un 


policies which onl 
constitutional. 


Truly, there has taken place in this country in the past 
20 years a revolution in the field of civil rights, and a 


most welcome revolution Put that revolution should not 


exact from hard pressed localities and their limited treas 


uries retribution for past acts which were, by and large, 
venerally considered px rfectly lawful and over which, as 


I 


a practical matter, citizens and taxpayers had little 
control 


Both “common-law tradition” and “strong publie policy 


reasons” (see W or Sti chlai d, supra, 420 U.S. at 318), 


as well as precedent, counsel here against allowing relief 
! 


of the sort which these plaintiffs SeEK. 
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and employees under that section. See Wood v. Strick- 
land, supra, 420 U.S. at 316-322. 


Just as public officials have net been required to pe 
prophets with respect to further refinements in constitu 
tional law, and have been accorded varying degrees of 
imusunity from awards for damages based on their official 
acts, municipalities and similar governmental entities 
should be protected from liability for acts performed by 
their officers and employees pursuant to long accepted 
policies which only much later have been held to be un- 
constitutional. 


Truly, there has taken place in this country in the past 
20 years a revolution in the field of civil rights, and a 
most welcome revolution. But that revolution should not 
exact from hard pressed localities and their limited treas- 
uries retribution for past acts which were, by and targe, 
generally considered perfectly lawful and over which, as 
a practical matter, citizens and taxpayers had _ little 
control 

Both “common-law tradition” and “strong public nolicy 
reasons” (see Wood v. Strickland, supra, 420 U.S. at 318), 
as well as precedent, counsel here against allowing relief 
of the sort which these plaintiffs seek. 
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as to jurisdiction, but rather only the issue of res judi 
cata had been presented to the distriet court or this Court, 
and various cases involving state and municipal housing 


authorities. 


With respect to Escalera a Neu York City Housing 
Authority, 425 F. 2d 85° (2d Cir. 1970), cert. denied, 400 
U.S. 852 (1971), as well as J/olmes v. Neu Verk City 
Housing Authority, 398 F. 2d 262 (2d Cir. 1°48), we be- 
lieve it is sufficient to note that both of those decisions 
were decided prior to Cily of Kenosha, and in both the 
primary relief sought was equitable in nature. On these 
vrounds alone they are of doubtful authority today. More- 
over, in neither of those cases was the issue of jurisdic- 
tion discussed in terms ol the history of Section 1983 
and the intent of Congress in enacting that section. 


With respect to Forman ve. Commun fy Services Tne.., 
500) F. 2d 1246 (2d Cir. 1974), rev’d on other grounds, 
sub. nom. United Housing Foundation vy. Forman, 

CS. 95 8. Ct. 2051 (1975), we would note that the 
discussion there of Section 1983 jurisdiction over the 
State Housing Finance Ageney (500 F. 2d at 1255-1256) 
is most cryptic and places uncritical reliance on H’scalera 
and [olmes, both by that time clearly not controlling 
authority on this issue. In any event, in Forman the 
question of Section 1983 jurisdiction seems clearly to have 
heen viewed as somehow beside the point in view of the 


State’s express consent to suit. (]4.) 


In the instant case, where plaintiffs hope to recover 
damages from the municipal treasury of the City of New 
York. a full examination of the status of the defendant 
Board of Education is called for. Compare the analysis 
in Fitzpatrick v. Bitzer, supra, of the status for ileventh 
Amendment purposes of the Connecticut Retirement 
Fund. Upon such examination, we submit, this Court 
will agree that this defendant is not a “person” within 
the meaning of Section 1983. 
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POINT III 


Assuming that plaintiffs may otherwise have a vi- 
able cause of action for damages in the form of 
“equitable relief”, their suit must fail tor failure to 


join necessary parties. 


Under this point we accept, arguendo, the fiction that 
damages may be properly characterized as “equitable re- 
lief” and the proposition that such relief may properly 
be awarded in a Section 1983 action against municipal 
officials sued only in their official capacities, directing 
them to pay out of the public treasury the funds to be 
awarded. We further assume that the equity decree to 
be entered will be entered against an appropriate, public 
official having authority to do the act ordered. 


Based upon the latter assumption, we urge that the 
complaint herein is fatally defective for failure to name 
as defendants the appropriate public officials, to wit, the 
members of the Board of Education and the City Comp- 
troller. 


To the argument that this approach is hypertechnical 
and smacks of !8th or 19th century pleading niceties, 
we would respond that so also to this extent is City of 
Kenosha hypertechnical, and that our argument is con- 
sistent with the nature of relief accorded in equity and, 
nowever technical appearing, is an appropriate response 
to the fiction with which we are here called upon to con 
tend. 


With respect to the Board of Education, we would sub- 
mit that the complaint is defective for failure to name as 
defendants the members of the Board, who alone, not 
the defendant Chancellor, have the authority to direct 
the City Comptroller to disburse such funds. 
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With respect to the City we would urge that neither 
the Mayor nor any City commissioner has any authority 
to direct payment by the Comptroller and, under him, 
the Finance Administrator, of such funds. See New York 
City Charter ¢§ 3, 7, 8, 128, 124. Rather, the only officer 
of the City who would appear to have any colorable au- 
thority to authorize such an unbudgeted, unusual pay- 
ment would be the City’s chief fiscal officer, the Comp- 
troller. Id. §§ 938, subd. e, and 1503, subd. 4. 


Again, we grant that this argument is technical, but 
we submit it is appropriate to the circumstances, correct 
and fair. As Johnson vy. Railway Express Agency, Inc., su- 
pra, 44 L Ed 2d at 304, so well illustrates, there is “nothing 
peculiar to a federal civil rights action” justifying the 
conclusion that plaintiffs in such actions should be relieved 
of the burdews which plaintiffs generally must shoulder. 


We submit that these defects are fatal and cannot be 
remedied on a remand because the underlying cause of 
action is now long since time barred and thus it would 
be improper to order a remand on the theory that these 
necessary parties could now be joined as parties defen 
dant. 
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POINT IV 


Plaintiffs may not recover the damages they here 
seek pursuant to the Civil Rights Act of 1964, as sub- 
sequently amended. Assuming, arguendo, that plain- 
tiffs may recover damages based on a retroactive 
application of Title VII, as amended, against the De- 
partment of Social Services and the Board of Edu- 
cation, as against other City agencies and the City 
itself the complaint should be dismissed for failure 
to join such entities as parties defendants Assuming 
plaintiffs may be extitled to maintain this suit on any 
basis pursuant to Title VII, remand fer repleading 
and consideration cf kasic jurisdictional issues is 
required. 


(1) 


Plaintiffs urge (Brief, Point IT) that they and the mem 
bers of their class should here be allowed to recover dam 
ages in this action based upon a retroactive application 

* the 1972 amendments to Title VII of the Civil Rights 
Act of 1964 including within the coverage of that title 
governments, government agencies and political subdivi- 
sions (see 42 U.S.C. 42000e (a)). A number of obstacle 


would appear to stand in the way of this contention, of 


which the most obvious is the Supreme Court’s already 
stated position on this issue in Cleveland Board of Edu- 
cation v. LaFleur, 414 U.S. 682, 638-639 note 8 (1974), cited 
and viewed as “dispositive” on this issue by Judge Metz- 
ner. 


Plaintiffs’ argument that Lafleur is not binding on 
lower courts is unpersuasive. Plaintiffs’ extensive, but 
only partial, quotation (Brief, p. 21) from this Court’s 
opinion in Communications Workers o} America v. Amer- 


ican T. & T. Co., Long Lines Dept., 518 F. 2d 1024 (2d 
Cir. 1975), is disingenuous, and their reliance on that deei- 
sion misplaced. Plaintiffs notabiy ignore other parts of 
that opinion which are here most relevant. Albeit in a 
footnote, the Court’s statement in LaFleur is squarely in 
point, and insofar as this issue is concerned the cases are 
‘identical, except to the extent that this is an a fortiort ease 
‘or non-retroactivity. There are, certainly, no “wide dif- 
‘erences” between the cases. See 513 F. 2d at 1028. More 
wer, the LaFleur footnote did cite Title VII and the EEOC 
guidelines. Compare id. at 1030. Indeed, plaintiffs in their 


yrief fail to note, perhaps because it is only marginalia, 
that this Court in its Communications Workers opinion 
read LaFleur as holding precisely what Judge Metzner 
read it as holding Id. note 11. Perhaps under these 
circumstances the Supreme Court's LaFleur footnote 
should at least be recognized as the law of this cireuit on 


this issue. 


(2) 


ven assuming LaFleur is not controlling on this issue, 
based upon sound principles of decision, this Court should 
reject retroactive application of the 1972 amendments in 


this case. 


In Brou nv. Gene ral S¢ ree A ln inistration, DOT F, 2d 
1300 (2d Cir. 1974), where this Court held that, in certain 
circumstances, the 1972 amendments to Title VIT could 
be given retroactive application, the Court was quick to 
point out that its decision that these amendments might be 
applied retroactively did not end its task of analysis. J/d., 
at 1806. The next question to be determined was whether 
such application would result in “manifest injustice.” Jd., 
quoting from Bradley, vy. School Board of City of Rich 


mond, 416 U.S. 696, 711 (1974). This concern was re 


iterated in this Court’s more recent 
v. Syracuse University, F. 2d 
14, 1975), 10 FIP eases 1331, 10 EK PD ec 


As we believe we have demonstrated ate, Point I, 


1+ 


where law is evolving, judicial recognition of new rights, 


even under existing constitutional * statutory provi- 


} 


sions,* does not at all require tl 


iat damages be awarded 
for past violations of newly recognized rights. Rather, 
a sound jurisprudence, in attempting to determine an 
appropriate remedy, considers the justice of imposing 
such a harsh remedy. 


Even if it is not to be accepted as controlling authority 
on this issue, given the factual similar ty between Cl 


land Board of Education vy. LaFleur and 


that decision certainly cannot 
plaintiffs would dismiss it. 
lights the injustice of allowing damages in 

for in that case the Court specifically noted that 

ternity leave regulations there struck down (requiring 
teachers to commence maternity Jeave four and _ five 
months before the expected date of birth) “no doubt 
represent[ed] a good-faith attempt to ac e a laudable 
goal” (414 U. S. at 648) and the Court itself suggested 
that uniform maternity leave regulations requiring termi- 
nation of employment at a later date (“during the last 


* We concede that under the 14th Amendment and Section 1983 
plaintiffs at the time of the acts complained of lad a pre-existing, if 
only dimly perceived, federal right not to be discriminated against 
by means of unreasonable maternity leave policies. We do not con- 
cede that they were in fact unlawfully discriminated against. Nor do 
we concede that the pre-existing federal right was of the same quality 
as that involved in this Court’s recent Brown decision. Cf. Koger 
v. Ball, 497 F.2d 702, 707 (4th Cir. 1974) 


few weeks of pregnancy”) might well be constitutional. 


(414 U.S. at 647 note 13).* 


In the case at bar, w » there is no question as to any 
defendant’s good faith and the law on this issue was so 
uncertain,** it would, we believe, be improper as a matter 


of law to award damages to these plaintiffs. 


(3) 


Assuming that plaintiffs may recover damages based 
on a retroactive application of the Title VLI amendments, 
the complaint should be dismissed to the eaten. that it 
seeks relief against the City itself and city agencies other 


than the Department of Social Services. Very simply, the 


plaintiffs have failed to name the City or any other city 
agencies as defendants in this action and as against such 
parties the statute of limitations on plaintiffs’ claim would 


appear to have long since run. 


In addition, to the extent that plaintiffs here have any 
arguably viable Title VII claim, we would urge that 
plaintiffs’ amended complaint, even as supplemented by 
the additional jurisdictional claims made in their brief, 
is totally inadequate insofar as jurisdiction under Title 
VII is concerned. If there is to be a remand for further 
consideration of the Title VII claim, plaintiffs should be 
required to properly plead the necessary jurisdictional 
facts to support such a claim. 


* Concededly, the regulations her 1 question required termina 


ployment earlier tl he Supreme Court indicated might 


e., generally after the seventh month of pregnancy 


en Vv. Waterford Bd of I 
had chang “1 its policy 
ication amended its bv-laws dealiny 


3 (A29-A30) 
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POINT V 


In no event is this case, in its present posture, a 
proper class action case. 


[f there is to be a remand here to the district court for 
any purpose, we would urge that this Court direet that 
the complaint be dismissed insofar as it seeks class re 


lief. At this point all that is at issue are damage claims. 


} 


In addition, the size of the class may well at this point 
be unknewable and the claim for damages of each poten- 
tial claimant would have to be separately determined. 
Under these eireumstances, the case is inappropriate for 
class treatment. See Galvan v. Levine, 490 F. 2d 1255 
(2d Cir. 1973), cert. denied, 417 U. S. 936 (1974). 


CONCLUSION 


The order appealed from should be in all . 
affirmed, with costs. 


October 31, 1975 
Respectfully submitted, 
mwARD RICHLAND, 


Corporation Counsel, 
Attorne i for ay, f ¢ ndants-A pe llees 
Pl 


L. Kevin SHERIDAN, 
of Cownsel. 


AFFIDAVIT OF SERVICE ON ATTORNEY BY MAIL 
—— VE ALIORNEY BY MAIL 


State of New York, County of New York, ss.: 


Riser being duly sworn, says that on the 
> served the annexed rar Sewer bemuad - A ME AE. FALE 


herein by depositing ¢ ocopy-of the same, inclosed in a postpaid wrapper in a post office box situated at Chambers and 


Centre Streets, in the Borough of Manhattan, City of New York, re gularly maintained by the government of the 


United States in 2. city directed to the said attorney at No.2 F LL Cercibassulansinietesmuncpicimebiaebocbolecensies in the 
J /7 Zé ° ° . 
Borough 0f.......6 £0 ee coceenn. . City of New York, being the address within the State theretofore designated by 
him for that purpose. 
X71 > ‘ of 
prota to before mer ghe 4 <, aa z 
: ee es 19 i ae” ae 
os : f / 
/ = A. ri M.7 GB 3.46 
/ AFFIDAVIT OF SERVICE ON ATTORNEY BY MAIL 
é EE SEA EIURNEY BY MAIL 
State of New York, County of New York, ss.: 
PA) A 
herein by depositing cece ar same, inclosed in a postpaid wrapper in a post office box situated at Chambers and 
Centre Streets, in the Borough of Manhattan, City of New York, regularly maintained by. _ the government of the 
: | AZ g 
United States in said city directed to the said attorney at No. £229 eaianceare = scphonsesncrcsmuchemelotreiireniceiociau in the 
Borough of... Mode he IPE . City of New York, being the address within the State theretofore designated by 
him for that purpose. 
Sworn to before me, thts - a, ig ae 2 
if C > 7 < ae 
ae A Se” aoe 1¥ oe a ie — — — ——— 
? (Set 
oe ist J . y = my Fey 423-40M-71 ) ABBR 346 
bi AFFIDAVIT OF SERVICE ON ATTORNEY BY MAIL 


State of New York, County of New York, ss.: 


é Esq., the attorney for theZ 
herein by depositing ‘e-copy- of the same, inclosed in « postpaid wrapper in a post office box situated at Chambers and 


Centre Streets, in the Borough of Manhattan, City of New York, regularly maintained by the government of the 


. r Vip 5 <a A , 
United States in said, city directed to the said attorney at N0...pcqCecleeceon tien checaasetravsvsniTiceosavnsnsssneneosansctentetezececees in the 
Borough 0j....... LOE nat é st ieee .. City of New York, being the address within the Siate theretofore designated by 


him for that purpose. 
Sworn to before me, thjer 
Cae ee ee eee 19 


<_y (6 prt . ur 
- 
. t 


4 Chills ff 1F Gb — « em. GH * 


“o>, 


